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RELIGIOUS DISCRIMINATION 
EMPLOYMENT 

SUITS UNDER TITLE VII 


I. INTRODUCTION 

Discrimination against religious believers has been around a 
long time. While the courts have offered some protection against 
specific intentional discrimination via the Constitution, it was not 
until 1972 and the Amendment to the Civil Rights Act of 1964 that 
the religious believer had solid f-oting to sue in the area of em¬ 
ployment discrimination. 42 U.S.C. Sec. 2000e(j) has provided a 
real opportunity for religious believers to be equal by requiring 
the employer to "reasonably accommodate" their religious beliefs. 

The duty on the employer was to accommodate the employee until any 
more accommodation would cause "undue hardship" on the employer's 
business. 

But in 1 977 , the Supreme Court, in Hardison v. Trans Wo rld 
Airlines ^^ potentially eliminated the requirement to "reasonably 
accommodate", by only requiring the employer to accommodate where 
there would be "de minimus" cost. There is a need to understand 
what it takes to have a Title VII religious employment discrimina¬ 
tion suit, and all the factors that will be used in determining 
where the employee is made to choose between God and employment. 

( 1 ) 


432 U.S. 1001, 97 S.Ct. 2264, 53 L.Ed.2d 113 (1977). 





II. WHAT BELIEFS ARE CONSIDERED RELIGIOUS AND PROTECTED 

A. How Religious Belief is Determined 

Congress, in setting out the standard of "reasonable accom¬ 
modation" in Section 2000e of the Amendment to the Civil Rights Act 
of 1964, which deals with definitions of terms, attempted to es¬ 
tablish what is meant by "religion". "Religion" is intended to 
"include all aspects of religious observance and practice, as well 

as belief". ^ Courts have concluded that this definition is broad 
( 2 ) 

but not clear' ' and thus the judiciary can interpret what is in- 

13 1 

eluded in religious beliefs broadly. ‘ The Congress, by means of 
legislative history, ^ and the Framers of the Constitution,^ do 
not clearly define religion, and therefore religion can be broadly 
defined. 

While the Courts accept a broad definition of religion, all 
the while attempting to. avoid the problems when required to answer, 
they give little guidance. 

B. Factors to Consider in Attempting to Define Whether a 
Person's Beliefs are Religious. 

The Courts have utilized a two-prong test to determine whether 

(1) 42 U.S.C. Sec. 2000e(j) ( 1 974 ), Pub. L. 92-.261 , Sec. 2, 
March 24, 1972, 86 Stat. 103. 

( 2 ) 

'M. Player, Federal Law of Employment Discrimination, 

105-06 (1976). 

^45 UMKC L. Rev. 56 , 59 (.1 976 ) . 

^69 Mich. L. Rev. 599, 61 8 , n. 95 ( 1 971 ). 

^91 Harv. L. Rev. 1 056, 1 060 ( 1 978 ). 

^United States v. Kuch, 288 F. Supp. 439, 443 (D.C.D.C. 

1968). 




a person has religious belief: sincerely held belief^) and if the 

person has some relationship with God,^ 8 ^ 

The test element of having a sincerely held belief came from 

consciencious objector status cases, where the Courts were required 

to determine whether a person could be exempted from military duty 

( 9 ) 

based upon religious belief. ' This test would apply even if the 
conduct or devotion is peculiar, if the Court finds a "true be¬ 
liever" . ( 10 ) 

The contention by a person of a sincerely held religious be¬ 
lief constitutes a prima facie case.^ 11 ^ That presumption is "vir¬ 
tually impossible" to disprove, even if the particular religious 
belief is not a tenet of the person's church, and the Courts 

have seldom decided that the employee has a sincerely held religious 
belief.^ ^ 

This "sincerely held belief" must then be analyzed to deter¬ 
mine whether that belief will "occupy the same place in the life of 
the objector as an orthodox belief in God holds in the life of one 

(^United States v. Seener, 380 U. S. 1 63, 184-85 , 85 S.Ct. 
850, 1 3 L.Ed. 2d 733 , 747 (1 965 ) ; 1 979 Det. Coll. L. Rev. 205, 231. 

( 8) 91 Harv. L. Rev., 1056, 1060 (1978). 

(^United States v. Seeger, 380 U.S. 163, 184-85, 85 S.Ct. 
850, 1 3 L.Ed. 2d 733 , 747 (1 965'). 

( 10 Ul Temple L.Q. 51 , 54 ( 1 967 ). 

^^45 UMKC L. Rev. 56, 60 ( 1 976). 

( 12 >E.E.0.C. Sec. 76-104, 12 F.E.P. 1359 (April 2, 1976). 

^ 2 ^ Hans a r d v, Johns-Manvi11e Products Corp ., 5 F.E.P. 707 
(E.D. Texas 197 3 ). 
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clearly qualified for exemption".^ 4 ) This standard has long been 
. (151 

applied, 1 and in this area forces the employee into a position 
of making a choice between employment and fulfilling God's superior 
duties.^ ^ 

The employee needs to allege and show that he has a "sincere 
belief" and that it is "related to God"; often then the employer 
attacks the employee's beliefs as not being consistent or rational. 
The Courts have allowed the employee wide latitude so as not to 
"pick apart" the adherent's beliefs, and have not made consis¬ 

tency a "litmus test" of religious belief. 

Men may believe what they cannot prove. They 
may not be put to the proof of their religious 
doctrines or beliefs. Religious experiences which 
are as real as life to some may be incomprehensible 
to others. Yet the fact that they may be beyond 
the ken of mortals does not mean that they can be 
made suspect before the law.(19) 

Although the employer may attempt to argue that inconsistency 


(^Uni ted S tates v_. See aer, 380 U.S. 1 63, 1 84, 85 S.Ct. 850 , 
13 L.Ed. 2d 733 , 74 7 ( 1 965"). 

^ 15 ^ D a vis v. Beason, 133 U.S. 333 , 342 , 1 0 S.Ct. 299 , 33 L. 

Ed. 637, 640 (T889]. 

^ 6 ^ U n i t e d Stat^s_v_. Ma cinto sh , 283 U.S. 605 , 633- 34 , 51 S.Ct. 
570, 75 L.Ed'. 1 302 , 1 31 5 ( 1 930). 

^^Thoma s v. Review Board , 39 N.E.2d 1127, 1135 (Ind. 1979) 
(Hunter dissent~) . 

( 18 ^69 Mich. L. Rev. 599, 616 (1971). 

( 19 ^United States v. Ballard, 322 U.S. 78, 86-87, 64 S.Ct. 

882 , 88 L.Ed. 1 1 48, 1 1 54 ("1944)(. 









and irrationality^^ are a defense, that argument will not destroy 
whether a person's belief can be considered "religious", if the be¬ 
lief is "sincerely held" and relates to a "relationship with God". 

C. Court Pronouncements as to Whether a Person's Beliefs 
are Religious. 

Inasmuch as there are as many definitions of religion as 
there are students of religion,^ 2 ^ it is understandable that de¬ 
termining whether a person's beliefs are "bona fide religious" is 
(221 

difficult. ' Legislative history of Title VII gives us some help, 
because Senator Jennings Randolf, when presenting the Amendment to 
the Civil Rights Act, lists as examples who would be covered by "rea¬ 
sonable accommodation": Orthodox Jews, Seventh'Day Advantists and 

(231 

Seventh Day Baptists. ' But many more organized groups are recog¬ 
nized as religious, and will be given protection, such as Buddhism, 

(241 (251 

Taoism, Ethical Culture, Secular Humanism' ' and witchcraft.' ' 


(<-3)"Given the inconsistencies natural to human beings and the 
nonrationality of faith, however, this cannot be pushed too far.- 
For example, many Jews who keep kosher homes regularly consume non- 
kosher food in restaurants. Does this render them religiously ’in¬ 
sincere 1 ?" 91 Harv. L. Rev. 1056, 1081, n. 123 ( 1 9 78) i "How can one 

rationally explain the practice of many persons of the Jewish faith 
who maintain kosher homes, but who eat non-kosher food regularly at 
restaurants? Each has, after all, but one stomach." 69 Mich. L. Rev 
599 , 61 5-1 6 ( 1 971 ). 

( 21 >91 Harv. L. Rev. 1056, 1066 (1978). 

^ 22 ^ 1 9 7 9 Det. Coll. L. Rev. 205 , 21 0. 

( 2 3 ) 11 8 Cong. Rec. 705 ( 1 972 ).. 

^ 2 ^ Wor.casso v. Watkins, 376 U.S. 488 , 495 , n. 11, 81 S.Ct. 

1 680 , 6 L.Ed. 2d 982, 987 M961). 

^ 25 ^ 91 Harv. L. Rev. 1 056 , 1 070 ( 1 978). 
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The Black Muslim faith has been considered a religion and 
protected in both consciencious objector status^ 2 ^ and Title VII ^ 2 ^ 
litigation. A Catholic's beliefs have been protected as reli¬ 
gious,^®^ and even an offshoot called "Old Catholic"^ 2 ^ is guar¬ 


anteed reasonable accommodation. While the Courts have had trouble 
allowing peyote use as part of religious belief,^ ^ just because a 
belief is novel or even offensive^) cannot form the basis to deny 


( 26 )ciay v. United States, 403 U.S. 698, 91 S.Ct. 2068, 29 L 
Ed. 2d 810 U97TV. 


(27) 

(28) 

(29) 

(30) 


E.E.O.C. Sec. 71-2620, 4 F.E.P. 23 (June 25, 1971). 

Uni te d Sta t es v. McFadde n, 309 F.Supp, 502 (N.D. Cal. 1970) 
E.E.O.C. Sec. 71-779, 3 F.E.P. 172 (Dec. 21, 1970). 


U.S. 1020, 92 S.Ct 

United States v. H udso n, 431 F.2d 468 (5th Cir 
U.S. 1011, 91 S.Ct. 575, 27 L.Ed. 2d 624 (1971). 
Church, Inc., Lewellyn v 


Native American Church, Peo ple v . Woody , 61 Cal. 2d 716, 

40 Cal. Rptr. 69, 394 P.2d 813 (19 64). B ut se e, " Woody is the only 
case that has actually weighed the free exercise interest and upset 
a drug possession conviction." 1973 Duke L.J. 1217, 1250. Contra, 
St ate v. Whittingham , 19 Ariz. App. 27, 504 P.2d 950 (1973). Neo- 
American Church, United States v. Kuch , 288 F.Supp. 439 (D.C.D.C. 

1 968 ). Brakmakrishna sect of Hinduism, Learv v. United States, 383 
F.2d 851 (5th Cir. 1 967), jieh den 392 F.2d 220 (5th Cir. 1 968), rev 
.395 U.S. 6, 89 S.Ct. 1532,23 L.Ed. 2d 57 (1969). Black Muslim, 
United States v. Spears , 443 F.2d 895 (5th Cir. 1971), cer t den 404 

693 , 30 L.Ed. 2d 669 ( 1 972 ). Mos1em-Is1 am, 

1 970) , cert d en 400 
Universal Life 

_ State , 489 P.2d 511 (0 k1 a. 1971). See 

general 1y , Annot., Free Expression of Religion as a Defense to Prose¬ 
cution for Narcotic or Psychedelic Drug Offense, 35 A.L.R.3d 939 
(1971); Note, Constitutional Law; (Freedom of Religion) + (LSD) = 
(Psychedelic Dilemma), 41 Temple L.Q. 52 (1967). . 

; State e x rel. Swann v._Pack, 527 S.W.2d 99 (Tenn. 1 975 ); 

In re Karr , 66 Mi sc. 2d 91 2 , 323 N.Y.S.2d 1 22, 1 27 ( 1 971 ); E.E.O.C. 
Dec. 72-1301, 4 F.E.P. 715 (March 8, 1972). But what if the belief 
is that blacks and whites should not get romantically involved? 
Protected? Yes - Fiedler v. Marurns co Baptist Chur ch, 48 U.S.L.W. 

2149 (D.C. E.Va. Aug. 22, 19791. But if the person states that as 
a "sacred religious belief" he cannot serve blacks, is this pro¬ 
tected? No - Ne wnian v. Piggie Par k En te rprises ,_Inc., 256 F.Supp. 

941, 945 (D.C.S.C. 1966), rev. on other grounds , 377 F.2d 433 (4th 
Cir. 1967), mod. 390 U.S. 400, 88 S.Ct. 964, 19 L.Ed. 2d 1263 (1968). 
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the person protection. It may be true that at times it is "virtually 

/ 3 n \ 

impossible" for the Courts to decide who is entitled to protection, c 

but there is no doubt that Title VII does not include all beliefs 

( 33 ) 

within the protection of the Courts. ' 

It is reasonable to expect that the problem of determining 

whose beliefs are religious and therefore protected is going to be- 

( 34 ) 

come harder in the future as changes in religion increase.' 

While the search for an appropriate test to determine who is pro¬ 
tected continues, certain criteria are rejected as unacceptable, 

( 35 ) 

such as the number of followers or level of orthodoxy, ‘ inasmuch 
as many of the world’s largest religions had at their beginning a 
small number of followers and were very unorthodox in belief; such 
as Buddhism, Islam and Christianity. 

Although orthodoxy of beliefs cannot be considered, if the 
religious beliefs "mock established institutions and are obviously 
shams and absurdities", the Courts have no trouble denying protec¬ 
tion to persons holding such beliefs.Also, the Courts do not 


^ 32 ^ 1 9 7 9 Det. Coll. L. Rev. 205 , 230. 

^ 33 ^ 45 UMKC L. Rev. 56 , 59 ( 1 976 ). 

^ 34 ^ 1 9 76 Univ. Ill. L.F. 867, 889. 

^ 35 ^State ex rel. Swann v. Pack, 527 S.W.2d 99, 107 (Tenn. 
1975); 1979 Det. Coll. L. Rev. 205, 230. 

(36 Wheriau1t v. Carlson , 339 F.Supp. 37 5 (N.D.Ga. 1 972 ), aff. 
and applied 353 F.Supp. 1061 fN.D.Ga. 1973), vacated and remanded 
495 F.2d 390 , 395 ( 5th Cir. 1 974 ). 
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protect persons when their beliefs are "narrow, temporal and polit- 

( 37 ) 

ical" which are "racially exclusive and anti semitic, ; but con¬ 
stantly worry at what point a philosophy, conviction or feeling 

( 38 ) 

becomes religious belief entitled to "reasonable accommodation".' 

It is without question that Title VII protects athieists 
"practitioners of nonreligion".^ 39 ^ The Supreme Court has listed 
"non-believers" along with Catholics, Lutherans, Mohammedans, Bap¬ 
tists, Jews, Methodists and Presbyterians as protected on account 
of their religious beliefs. Indeed, the "reasonable accommoda¬ 

tion" rule requires that all religious and "anti-religious" beliefs 
are equally protected from discrimination in employment. Title VII 
does not favor any one particular view. Just as an employer myst 
accommodate religious beliefs of a "believer", so must the employer 

accommodate the beliefs of a "nonbeliever".^^ There is protection 

(421 

for non-religious beliefs under the Free Exercise Clause' ‘ and 
Title VII in the same manner and degree as the law requires for 
religious be!ievers. 


^ 3 ^^Bel1 amv v. Mason's Stores , Inc., 368 F.Supp. 1025, 1026 
(E.D.Vir. 1 973) , aff 1 d 508 F.2~d 504 (4th Cir. 1 974). 

( 33 ^Gavin v. People s Natural Gas Co. , 464 F.Supp. 622, 630 (W.D. 
Penn. 1979). 

^ 39 ^54 Texas L. Rev. 616, 629 (1976); Youn g v. So uthwestern 
Savi ngs & Loan Ass. , 509 F.2d 140 (5th Cir. 1 975 ); E.E.O.C. Bee. 
72-0528 , 4- F.E.P. 434 (Dec. 17, 1971). 

^^Everson v. Board of Education, 330 U.S. 1, 67 S.Ct. 504, 

91 L. Ed. 71 1 ( 1 94 7"). 

^39 Ohio S.L.J. 639 , 662 ( 1 978). 

^ 43 ^8 Christian Lawyer 7, 8 (1979). 
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III. WHAT ACTIVITIES ARE PROTECTED AS RELIGIOUS? 

A. Saturday Employment is Protected 

Previous to Section 2000e(j), the specific religious obser- 
vance protected was Saturday Sabbath observance. ' And it is still 
the most frequent employment problem. T,his is because "workers who 
are Seventh Day Advantists, Orthodox Jews, or members of the World¬ 
wide Church of God are required by their religion to refrain from 

(2 V 

working between sunset Friday through Saturday sundown". ' 

Observance of the Sabbath is considered a 
fundamental tenet of Judaism to the extent that 
the Talmud views it as equal to all the other 
commandments of the Torah. He who profaned the 
Sabbath was treated as an idolator and was ex¬ 
cluded from all the privileges and rights accord¬ 
ed to observant Jews in the synagogue.(3) 

B. More than Saturday Employment is Protected 

Although Saturday Sabbath observance seems to have had the 
most attention as to employment discrimination enforcement, this is 
not required by law. "The statute does not mention Saturday. It 
applies equally to Moslems, whose Sabbath is Friday, and to those 


^29 C.F.R. para. 1605 (1966) subseded by 29 C.F.R. para. 

1605 (1978). See also, 41 C.F.R. Sec. 60-50 (1978); N.Y. Executive 
Law Sec. 296 (1 0 a' ("Consol.). 

^30 Arb. J. 89 , 89 ( 1 975 ). 

( 3 ) 

'Amici Curiae brief of Commission on Law and Public Affairs, 
p. 3, fn. 3 of TWA v. Hardison ; Amici Curiae brief of Jewish Organi¬ 
zations, p. 2 of TWA v. Hardison. 






sects or even individuals who may genuinely believe that Monday or 
Tuesday or any other day of the week .is the divinely commanded day 
of rest."^^ "Yet a religious Sabbath observed on a Tuesday or 
Wednesday certainly may be considered outside the norm. The Courts 
have not yet addressed the problem of the employer's duty to an 
employee whose Sabbath occurs on a day other than Saturday (or Sun¬ 
day). But, "it is clear from the language of 701 (j ) (200e (j )) 

that it applies to all religious observances and practices and is 
not limited to claims of discrimination based on requirements of 
Sabbath wo rk."^ 

Reasons support the application of the statute 
to religious practices other than Sabbath worship. 

Certainly the language of the amendment is broad 
enough to include such beliefs and practices. In 
addition, there does not appear to be any valid 
reason for courts to protect only Sabbatarianism 
and not- protect other beliefs that are equally 
important to an individual's free exercise of 
religion. Finally, when faced with infringements 
of First Amendment religious beliefs and practices, 
courts ought to extend protection -- especially 
where the statutory language is broad enough to do 
so.(7) 

The United States Supreme Court did just that in the famous 
case, She rb ert v. Verner :^^ 

Here not only is it apparent that appellant's 
declared ineligibility for benefits derives solely 


(^Amici Chriae brief of Jewish Organizations, pp. 13-14 of 
TWA y. Ha rdis on . 

(^9 Creighton L. Rev. 795 , 81 3 ( 1 976 ). 

^ 6 ^ Me Daniel v. Es sex In ternati onal, I nc., 14 F.E.P. 807 (W.D. 
Mich. 1976) rev. and rem.571 F.2d 338, 342 (6th Cir. 1978);• Redmond 
v. GAF Corp. , 574 F.2d 897 , 900 ( 7th Cir. 19.78). 

(^1 977 Brigham U. L. Rev. 1 52 , 1 66 ( 1 977 ). 

(^Sherbert v. Verner, 240 S.C. 286, 125 S.E.2d 737 (1962) rev. 
374 U.S. 398, 83 S.Ct. 1790, 10 l.Ed. 2d 965 (1963). 
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from the practice of her religion, but the pressure 
upon her to forego that practice is unmistakable. 

The ruling forces her to choose between following 
the precepts of her religion and forfeiting bene¬ 
fits, on the one hand, and abandoning one of the 
precepts of her religion in order to accept work 
on the other hand. Government imposition of such 
a choice puts the same kind of burden upon the 
free exercise of religion as would a fine imposed 
against appellant for her Saturday worship. 

She rbert sets out as the guiding light the_principie that it 
is "religious discrimination. . .which forces a person to choose be- 

( g ) 

tween his religion and compensation benefits".' ' This theory has 
been applied recently in allowing an individual to receive unemploy¬ 
ment compensation' when he could no longer work in a tobacco factory 
because of religious reasons. 

The Court said, "It is too late in the day to doubt that the 
liberties of religion and expression may be infringed by the denial 
of or placing of conditions upon a benefit or privilege". ^ But 
the Court seems to ignore this principle in the line of cases which 
require Saturday Sabbath observers who close on Saturday out of re¬ 
ligious requirement to close on Sunday, because Sunday is the Chris- 


^^^Dewey v. Reynolds Metals Co. , 300 F.Supp. 709, 71 4 (W.D. 
Mich. 1 96 9) rev" and rem 429 F.2d 324 ("6th Cir. 1 970 ) aff. by equally 
divided ct . , "402 U.S. 89, 91 S.Ct. 21 86, 29 L. Ed. 2d 267 (1971 ) (per 
curiam) (Harlan not participating). 

^^ Lincoln v. True , 408 F.Supp. 22 (W.D.Ky. 1975); see Schnl te 
v ^ Directo r o -f D ivisio n of Employ men t Se cu ri ty , 379 N . E . 2 d 588, 591 
(Sup. Judicial Ct. Mass. 1 978 ); c . f. Th omas v . Re view _Board_ o f Indiana 
Em ; >1 oyment Se c urity Divisi on , 391 N . E . 2d 112 7 (7 n d. 1 9"79 )~T 

^ ^ Sherbert v . Verner, 374 U.S. 398, 404, 83 S.Ct. 1790, 10 

L.Ed. 2d 965, 971 (1963). 


*11 * 



















tian majority's day of rest.^ 12 ^ Justice Stewart sums up the his¬ 
toric position by saying: 

Pennsylvania has passed a law which compels an 
Orthodox Jew to choose between his religious faith 
and his economic survival. That is a cruel choice. 

It is a choice which I think no State can constitu¬ 
tionally demand. 0 3) 

The Courts have extended the activities protected by consti¬ 
tutional and statutory protection in many areas. Often the Court 
eliminates the distinction between "right and privilege"'^) and by 
doing so expands the area protected. 

(15) 

Long hair for American Indians has been protected, ' but 


0 2 ^McGowan v. Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed. 

2d 393 (1961); Two Guys v. McGinley, 366 U.S. 582, 81 S.Ct. 1135, 6 
L.Ed. 2d 551 (1961); Braufeld v. Brow n, 366 U.S. 599, 81 S.Ct. 1144, 

6 L.Ed. 2d 563 (1961); Gallagher v. Crown Kosher Super Market, 366 
U.S. 617, 81 S.Ct. 1122"; 6 L.Ed. 2d 536 fl 9 6T) ; Cardinal Sporting 
Goods Co. v. Eagleton, 213 F.Supp. 207 (E.D.Mo. 1963); Gem Store~ 

Inc, v. Brien , 374 S.W.2d 109 (Mo. 1964). 

^ 2 ^Braufeld v. B r own , 366 U.S. 599, 616, 81 S.Ct. 1144, 6 L. 

Ed. 2d 563, 573 T196TT - 

(14) 

v 'Bureau of Motor Vehicles v. Pentecostal House of Prayer, 

Inc. , 380 N.E.2d 1 225 , 1 2 2 9 (Ind. 1978). 

^ ^ T e t e w d v . G i 11 in a n , 385 F. Supp.. 153 (S.D. Iowa 1974) a f f 

522 F.2d 3 57 (8th Cir. 1 9 75 ) ; c.f. Un ited States v. Aaron , 350 F.Supp. 

1 (D.C. Minn. 1972); Brooks v. Wainwright , 428 F.2d 652 (5th Cir. 1970). 
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and name 


beards only sometimes.Bigamy,snake handling, 

•.changes^ 9 ) are not protected activities. But being discriminated 

against because of being a nudist is protected.^ A potential em- 

( 21 ) 

ployer cannot ask a potential employee what his religion is. 

But a potential employee cannot get a change of test date for a job 

test because of religious reasons if the job will require Saturday 

(221 . 
attendance. ' The Court will not allow a person not to testify 

(231 

as a witness based upon religious belief, ■ but will alter the 

(241 

oath required to be taken. ' A priest may not wear his clerical 


^ ^Protected: Mo nroe v. Bo mba r d, 422 F.Supp. 211 (S.D.N.Y. 

1 976 ); Mosk owi tz v. Wilki nson., 432 F.Supp. 947 (D.C. Conn. 1977); 
M aguire v. Wilkinson , 405 F.Supp. 637 (D.C. Conn. 1975); Ge11er v. 
Secretary of Defense, 13 F.E.P. 1118 (D.C.D.C. 1 976); Ortiz v. Ward, 

87 Mi sc. 2d 307, 384 N.Y.S. 2d 960 (1 976 ). Not protected: Cupit v. 
Baton Rouge Police Dept. , 277 So. 2d 454 (La. Ct. App. 1973) writ 
denied 281 So. 2d 745 (La. 1973); Easter n Gre yh oun d Lin es Divisio n 
v. New York State Division of Human Rights, 34 A.I.O. 2d 916, 311 
N.Y.S.2d 465 (Sup. Ct. 1970) aff 27 N.Y.2d 279, 317 N.Y.S.2d 322, 

265 N.E.2d 745 (Ct. App. 1 970). Recent survey, Sha'bogz v. Barnawskas , 
598 F. 2 d 345 ( 5th Cir. 1 979 ). 

(^Reynolds v . United St ates, 98 U.S. 1 45 , 25 L. Ed. 244 ( 1 878). 

^ ^) S tate ex rel . Swann v. __P ack , 527 S.W.2d 99 (Tenn. 1 9 75). 

^ 19 ) In re Green , 54 Misc. 2d 606 , 283 N.Y.S.2d 242 ( 1 967 ). 

^^ Bruns v. Pomerl eau , 319 F.Supp. 58 (D.C. Md. 1970). 

'^^In re Cutter Laboratories, 14 L.A. 132 (Jan. 1 7 , 1 950); 
E.E.O.C. Sec. 71 -1 469 , 3 F.E.P. 667“ (March 9, 1971). 

^ ^ ^ S t a t e Division of Human Rights v. State of N ew^ York , 7 7 
Misc. 2d 597 , 354 N.Y.S. 2d 2 8~7 (Tup. Ct. 1973). 

^^^ Unit ed Sta tes v. Huss , 4 82 F.2d 38 (2d Cir. 1 97 3 ); Smi1ow 
v. United State s, 465 F.2d' 802 (2d Cir. 1972), vacated and rema nded 
on o t h er n rou nds , 409 U.S. 944, 93 S.Ct. 268, 34 L. E"cL 2d 21 5 (1 972). 

N i c h o 1 so n y^._ Bo ar d o f Commi ss i oners o f the Alabama Sta te 
Bar Association , 338 F.Supp 48(M.D. Ala. 1972). 





































garb, even if required by the church, if he is in court defending 

f 25 i 

a criminal defendant. * * * * v ' But the Court has allowed spectators and 
defendants to wear religious attire. ^ 28 ^ 

The duty to accommodate the religious beliefs and practices 
of an individual extends to when a person is in prison and needs 
kosher food,^ 2 ^ and to a certain extent extends to autopsies.^ 28 ^ 
The right to have one's religious beliefs accommodated is also found 
in cases concerning elections. A general municipal election was 
required to be moved because otherwise it would occur on a Jewish 
religious holiday (Rosh Hashanah).^ 28 ^ When the placement of a 
voting place (a church) causes religious be! ief. problems-, the State 
must accommodate either by allowing the person to register and vote 
by absentee ballot or in an adjoining election district.^ 2 ^ 


(25) 

. LaRocca v. Lane, 77 Misc. 2d 123, 353 N.Y.S.2d 867 (Sup. 

Ct. Kings County 1 975 ) ; reve rsed 47 A.D.2d 243 , 366 N.Y.S.2d 456 

(Sup. Ct. App. Div. 19751; aff. 37 N.Y.2d 575, 338 N.E.2d 606 (Ct. 

App. 1975). 

^ 26 ^ Gasse1 v, Adams , No. 78-C-2120 (N.D. Ill. 1978). 

^ 2 ^Comment, Free Exercise of Religion in Prisons; The Right to 
Observe Dietary Laws, 45 Fordham L. Rev. 92 (1976); Annot., Provisional 
Religious Facilities for Prisoners, 12 A.L.R.3d 1276 (1967); Weberman 
v. Zugibe, 90 Misc. 2d 254, 394 N.Y.S.2d 371 (Sup. Ct. 1977); Wi Ten's ky 

v. Greco, 74 Misc. 2d 512, 344 M.Y.S. 2d 77 (Sup. Ct. 1973); c.f. 

Snyder v. Holy Cross Hospital, 30 Md. App. 317, 352 A.2d 334 TT976 ) 

ce rt, den'. 276 Md. 750 - 0 976T. 

^ 28 ^Michaelson ex rel. Lewis v. Booth, 437 F.Supp. 439 (D.C. 

R.I. 1977). 

^ 2 ^Berman v. B oard of Electi ons, 420 F.2d 684 (2d Cir. 1969). 
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C. Constructive Discharges are Protected Against 
To discriminate against a person on account of religious be¬ 
lief, one need not be required to show that the defendant was actually 
fired, or that the potential employer failed to hire him, or that the 
employer specifically acted against the person's beliefs. A cause of 
action will accrue when the person must choose between religious be¬ 
lief and a job, right or privilege. 33 ^ Some commentators set out 
the situation that "they are confronted with the Hobson's choice of 
either complying with management directives and thereby violating 
their religious convictions or refusing to work and thereby jeopar¬ 
dizing their empl oyment". ^ 3_1 ^ Courts have set out the choice for the 
employee as "your church or your job". 33 ^ 

This choice might not be raised to protection of Title VII and 
First Amendment if the Courts see that the decision of the person is 
just individual choice. "In this modern day world, conflicts between 
individual consciences and the applicability of national legislation 


^^Bureau of Motor Vehicles v. Pentecostal House of Prayer, 
Inc. , 380 N . E . 2 d 1 225 , 1 226 (ind. 1 978). 

^ 31 ^30 Arb. J. 89, 89-90 ( 1 975 ) . 

^ 33 ^ We i tken a ut v. Good y■e.ar_JMre_ &_Rubber Co., 381 F.Supp. 1 284 , 

12.86 (D.C. Vt. 1 974): "By denying this year's request management has 
placed her in the position of choosing between her religious convic¬ 
tions and her job. This is discriminatory and unjust." In re Mu con 

Co rp. , 29 L.A-. 77, 78 (July 1 1 , 1 957 ): "He was told that either he 

agree to work or he would lose his job." Re dmond v. GAF Corp . , 574 
F. 2d 897, 899 ( 7th Cir. 1 978). c. f. , "Braun'f el d ' s position was that 

to compel him to choose between going out of business and giving up 

his Sabbath religious practice constituted an undue infringement of 
his free exercise rights." 1973 Duke L.J. 1217, 1221. 
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are abundant. Just as individual conflicts are inevitable, indivi- 

(3 3 \ 

dual compromises are necessary." v ' Some courts specifically state 

that an individual's religion and beliefs are simply incident, and 

that what was required was to work or be fired.(34) others put the 

burden on the person with religious beliefs to either "not accept 

employment or, if having accepted, he should not be heard to complain 

(351 

if he is discharged for failing to fulfill his duties". ' 

The trend has been to label the requirement of an employee 
choice as "constructive discharge". The Equal Employment Opportunity 
Commission finds that a person "was constructively discharged" if "an 
employer forces an employee to choose between her job and her convic- 
tion". 1 An employer need not even require an employee to "choose" 
between religion and job; if the "employer deliberately makes an 
employee's working conditions so intolerable that the employee is 


^ ' Gray v._Gul_f,_ M^_bi 1_ & Ohio R. R . Co . , 302 F.Supp. 292, 296 

(S.D. Ala. 1969),. aff 429 F.2d 1 064 (5th C i r. 1970), cert den 400 
U.S. 1001, 91 S.Ct. 461, 27 L.Ed- 2d 451 (1971). 

^^Riley v. B endix C orp. , 330 F.Supp. 583 , 589 (M.D. Fla. 
1971), rev and rem 464 F.2d 1113 (5th Cir. 1972); United States v. 
City o f Albuquerque , 423 F.Supp. 591 , 594 (D.C.N.M. 1 975), aff 545 
F.2d 110 (TOth Cir. 1976), cert denied 433 U.S. 909, 97 S.Ct. 2974, 
53 L.Ed. 2d 1092 (1977); Dawson v. Mizell, 325 F. Supp. 511, 513 
(E.D. Va. 1971). 

^^Stimpel v. State Personnel Board, 6 Cal. App. 3d 206, 85 
Cal. Rptr." 797, 799~(Ct. App. 1970) , cert denied 400 U.S. 952 , 91 
S.Ct. 245, 27 L.Ed. 2d 258 ( 1 970 ); In re Mucon Corp., 29 L.A. 77, 

79 (July 1 1 , 1 957 ); In re Walker Mfq. Co., 60 L.A.. 525 , 533 (March 
31, 1973). 

^ 36 ^E.E.0.C. Sec. 71-779, 3 F.E.P. 172, 173 (Dec. 21, 1970); 
E.E.O.C. Sec. 71-2613, 4 F.E.P. 22, 24 (June 22, 1971); E.E.O.C. 
Sec. 71 -2620 , 4 F.E.P. .23 (June 25 , 1 971 ); E.E.O.C. Sec. 72-1114, 

4 F.E.P. 842 (Feb. 18, 1972). 
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forced, into an involuntary resignation, then the employer has encom- 

f 37 V 

passed a constructive discharge". ' 

The historical rationale of not letting the employer force 
the employee to choose is because man must obey God even when con¬ 
trary to the law of man. ^8) Violation of a person's religious be- 

f 39 1 

lief is an exceptional harni. v ‘ But Courts might require some 
amount of accommodation on the part of the individual Title 

VII, 2000e(j) allows the employee not to have to choose' between job 
and religion. This would also include prospective employees, 

which means that "employers must attempt to accommodate the religious 
beliefs and practices of applicants for employment prior to their 
employment".'^' 


(371 

' 'Young v. Southwestern Savings & Loan Ass., 509 F.2d 140, 
144 (5th Cir'. 197ET) ; 54 Texas L. Rev. 616, ‘6 36 ( 1 976 ). 

^ 3 8 ^ U nited State s v . McFadden , 309 F.Supp. 502 , 204-05 (N . D . 
Cal. 1970); Davis v. Beason, 133 U.S. 333, 342, 10 S.Ct. 299, 33 L. 
Ed. 6 37 (1 889' . 

^ 3 ^83 Harv. L. Rev. 327 , 337 ( 1 969 ); Sherbert v’. Verner, 374 
U.S. 398, 412, 83 S.Ct. 1790, 10 L.Ed. 2d 965, 975 (1963) (Douglas 
concurrance); 1976 U. Ill. L. F. 867, 875. 

( 40 ^0tten v. Baltimore & Ohio R. Co., 205 F.2d 58, 61 (2d Cir. 

1953). 

^ 4 ^4 Hastings Const. L. Q. 901 (1977); Amici Curiae brief in 

TWA v_._Hardison by Jewish Organizations, p. 12. See, Gillette v. 

Unite d States, 401 U.S. 437, 445, 91 S.Ct. 828, 28 L.Ed. 2d 168, 

177-78 (79 71J. 

(421 

v ' Jordo n v . No rth Carolina National Bank, 399 F.Supp. 172, 
T9 (W.D.N.C. 1 975 ), rey_ 56‘5 F. 2d 72 (4th Cir. 1 977). 
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IV. HAS THE EMPLOYER FULFILLED HIS DUTY OF REASONABLE ACCOMMODA¬ 
TION? 

A. Statute Standard. 

The Statute (42 U.S.C. Sec. 2000e(j)) says that the employer 
must "demonstrate that he is unable to reasonably accommodate. . . 

without undue hardship". But the statute does not establish pre¬ 
cisely the standards to be applied as to the burden of accommoda¬ 
tion. The Equal Employment Opportunity Commission stated the 
standard as requiring an employer to reasonably accommodate "with¬ 
out serious inconvenience to the conduct of his business - ",^' but 
later stated the standard as "the employer has the burden of proving 

that an undue hardship renders the required accommodation. . ,un- 
(2 1 

reasonable". * * * * v ' 

B. Who Has the Burden of Proof? 

The initial step in determining whether a reasonable accom¬ 
modation is necessary is a showing by the aggrieved individual of 

(3 ) 

a prima facie case of religious discrimination. ' Once this is 
shown, then the burden shifts to the employer to demonstrate that 
he is unable to reasonably accommodate the employee's needs without 
undue hardship on the conduct of the employer's business. This 


(^29 C.F.R. Sec. 1 605.1 ( 1 966 ), 31 F.R. 8370 (June 1 5 , 1 966). 

^•29 C.F.R. Sec. 1605.1 (1967), 32 F.R. 10298 (July 13, 1967), 

41 C.F.R. Sec. 60-50.3 (1973), 38 F.R. 1933 (January 19, 1973). 

(31 

v ' Human Rights Commission v. _Local 1361, United Paperworkers 

International , AFL-CIO, 383 A.2d 369 , 378 (Me. 1 978). 

(^ Redmond v. GAF Corp. , 574 F.2d 897, 901 (7th Cir. 1 978). 
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does not mean that an employee need only show that his employer did 
not accommodate his religious needs, but the employee must try to 

accommodate his own religious practice. The employer cannot shirk 
an attempt to accommodate, but must attempt to accommodate or cooperate 
with the employee to accommodate his religious beliefs. 

The burden is on the employer to make a "good faith effort" 
to accommodate the employee's religious belief,^ and then to prove 
that any further accommodation would be "undue hardship".^ Thus, 
Section 2000e(j) and E.E.O.C. regulations impose an "affirmative duty" 
on the employer^) which is not removed by recent developments.^^ 

The burden is on the employer,^ 8 ^ and "failure to make any effort 
will virtually insure a finding that the employer committed an unlaw- 


^Chr vsler C o r p ._v. Mann, 561 F.2d 1 282, 1 285 (8th Cir. 1 97 7); 

Wren v. TIME-D.C., Inc., 453 F.S'upp. 582 (E.D. Mo. 1 978); E.E.O.C. 

Sec. 72-1579, 5 F.E.P. 962 (April 21, 1972). 

(^McDaniel v. Essex International, Inc., 571 F.2d 338, 343 
(6th Cir. 1978). 

^ ^ An de rso n v . Ge n era! _Dy n ami cs Co n va i r_ Aer ospace Divis ion , 

589 F.2d 397, 401 T9th Cir. 1978); Cummins v. Parker Seal Co., 516 
F. 2d 403, 406 (9th Cir. 1 978), cert denied U.S. , 99 S.Ct. 

843, 59 L.Ed. 2d 38 (1979). See 1979 Det. Coll. L. Rev. 205, 208; 

29 Labor L. J. 712, 713 (1978TT _ 22 N.Y.L.S.L. Rev. 143, 158-59 (1976); 
9 Creighton L. Rev. 795, 799-800 (1976). 

^ 8 ^ 54 Texas L. Rev. 61 6, 61 9-20 ( 1 976 ). 

(9) 

v 'Kentucky Commission on Human Rights v. Commissioner of 
Kentucky , 564 S.W.2d 38 Cky. App. 1 9781'. 

^^Shaffield v. Northrop Worldwide Aircraft Service, Inc., 

373 F. Sup pi 937 M.D. Ala. 1 9 74); E.E.O.C. Sec. 70'-580, 2 F.E.P. 

516 (March 2, 1970). 
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ful employment practice". As a general rule, the employer is 

(121 

required to make some actual efforts, ' not just propound a theory 
of hardship. ^ ^ This might include "seeking the cooperation of 
other empl oyees" ^ * 1 ^ ^ by checking with other employees to find a re¬ 
placement. ^ 1 5 ^ The duty on the employer to seek alternatives^ 16 ^ 
might also include attempting to place the employee somewhere else 
in the business before firing him.^ 1 ^ The employer might have to 
prove that the "employee could not simply be excused from the job 
without pay or with the right to make up the work at another time".^ 1 ^ 

Most, courts go along with the rule that the burden is on the employer 
to prove that he reasonably accommodated the employee and that any 


^^7 Loyola Univ. L.J. (Chicago) 97, 1 07 ( 1 976 ). 

^ 1 ^ ^ Roberts v. H ermi tage C otton Mill, 8 E.P.D. 9589 (D.C.S.C. 
1 974 ) affd 8 E.P.D. 9596 (~4th Cir. 1 974) ("per curiam); Riley v. 
Bendi x Corp , 464 F.2d 1113 (5th Cir. 1972). 

(13) 

'Anderson v. G enera l Dynamics' Co nv air Aer ospace Division , 
430 F.Supp. 418 (S.C. Cal. 1977) rev and rem 589 F.2d 39 7 [9 1h Cir. 

1 978); E.E.O.C. Sec. 70-670 , 2 F/E.P. 586TMarch 30 , 1 970 ). 

^^Shaffield v. Northrop Worldwide Aircraft Service, Inc., 
373 F.Supp. 937 (M.D. Ala. 1974). 

(^E.E.O.C. Sec. 72-0606 , 4 F.E.P, 311 (Dec. 22 , 1 971 ); 
E.E.O.C. Sec. 72-1578, 5 F.E.P. 960 (April 2, 1972). 

^ 16 ^Davis v. San Francisco Municipal Ry., 11 F.E.P. 1397 
(N.D. Cal. 1 975~7T ' ~ 

) cj_ a y ba un h v. Pacific N orthwestern Bell Telephone Co. , 

355 F.S. 1, 5 (D.C. Ore. 1973). 

(18) 

v 'M. Player, Federal Law of Employment Discrimination in a 
Nutshell 133-34 (1976). 
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( 19 ) 

more would only be with undue hardship to the employer's business.' ' 

The employee may have the first hurtle to prove that he accom¬ 
modated himself, then the employer has the burden of proof that he 
reasonably accommodated and that any more would be an undue hardship. 

But these duties could be conceived of as mutual To be success- 

• ( 21 ) 

ful, an accommodation must include "mutual efforts and cooperation". 

The issue is not one of procedure of who has the burden, but whether 

( 22 ) 

a reasonable accommodation can be, achieved, ' and this requires an 

( 23 ) 

effort be made by the employee as well as the employer. ' 

C. Is Equal Treatment Sufficient? 

The term "discrimination" may mean different things in dif¬ 
ferent contexts; for analytic purposes there are basically three 
possible definitions. The first might be discrimination by intent , 
which would prohibit an employer's action to refuse to hire Catholics 
because of their religion. The second is discrimination by effect, 
or the use of a rule which looks apparantly neutral on its face, 
but which adversely affects employees' religious beliefs. The third 


^ ^ J ohnson v. U.S. P ostal S e r v i ce , 364 F.S. 37, 42 (N.D. Fla. 
1 973 ), affd per curia m 497 7.2d 128 (4th Cir. 1 977 ); Shaffield v. 
Northrop Worldwide Aircraft Service, Inc., 373 F.Supp. 937, 941 
(M.D. Ala. 1974); 44 Brooklyn L. Rev. 598, 615-16 (1978). 

^ 0 ^ B 1 ake 1 y v. Chrysle r Cor: .., 407 F.S. 1 227 (E.D. Mo. 1 975 ). 

(21 ^ Redmond v. GAF Corp. , 574 F.2d 897 ( 7th Cir. 1 978). 

^ ^ An de rs on v_. _ Gene ral Dynam i c s Convair Aerospace Division , 

4 30 F. Supp- 418, 421 (S. D. CTf! 797777 

^■^Roberts v. Hermitage Cotton Mill, 8 E.P.D. 9589 at 5553 
(D.C.S.C. 79747 affd 8 E.P.dT 9596 (4th Cir. 1974) (per curiam). 
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is discrimination by failu re to ac co mmo date, which means that the 


employer must accommodate an employee's religious beliefs unless he 

( 24 ) 

can prove that it would result in undue hardship to the business.' ' 
Historically the courts have been most concerned with perva¬ 
sive historical and social patterns of discrimination, but discrim- 

(251 

ination in the area of religion is not as easily identifiable, ' 
being more the result of scattered conflicts caused by current re¬ 
ligious needs of individual employees.^ 2 ^^ The "I won't hire you 

(271 

because you're a Catholic" is not the main problem, ' and so the 
Congress and the Courts have not limited religious discrimination 
to "intentional discrimination" -- overt acts -- but include em¬ 
ployment practices which are facially neutral as fair, in form but 
discriminatory in practice. j h i s analysis of religious dis¬ 
crimination follows the historic line of cases: VI as hi ngton v. . 

Davi s , ^ 2 ^ Yick Wo v. Hopki ns,^ 2 ^ and more recently General Elec¬ 
tric C o. v_._ Gi 1 bert . ^ 1 ) 

( 24) 45 U.M.K.C. L. Rev. 56, 60 (1976); 69 Mich. L. Rev. 599, 

619 (1971). 


^ 2 ^ 9 Creighton 

L. 

Rev 

. 795, 801-02 (1976). 

^ 26 H 9 76 U. Ill. 

L. 

. F. 

867 , 871.. 

^ 2 7 ^ 1 8 Washburn 

L. J. 

413, 419 (1979). 

(28)29 Labor L.J 

. 712, 

714 (1978); 54 Texas L. Rev. 616, 640 


(1976); 16 Wayne L. Rev. 327, 331 (1969); See generally Griggs v. 
Duke Power Co., 401 U.S. 424, 431, S.Ct. , L.Ed. 2d 

in 97i r 


( 29 )426 

U.S. 

229 , 

246-48, 

96 S.Ct. 

2040, 

48 

L.Ed. 2d 597 

(1976) 

< 30 >118 

U.S. 

356 , 

6 S.Ct. 

1064, 30 

L.Ed. 

220 

(1 886 ) . 


(31)429 

U.S. 

1 2.5 , 

97 S.Ct. 

401 , 50 

L. Ed. 

2d 

343 (1976); 

See 

1979 Det. Coll 

. L. 

Re v. 

205, 235 

. 
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The religious employment statute is interpreted to include 

the discrimination by effect situation.^ 32 ^ The employer must con- 

(331 

sider the "foreseeable effects" of a particular rule, ' and even 
if the employer did not intend the effect,if the effect is to 
harshly affect or exclude the employee from employment, the employer 
has discriminated.^ 33 ^ 

The relatively new question is whether an employer's failure 
to accommodate is religious discrimination. Some argue that this 
is the basic position of Title VII, (36) anc | 0 th ers disagree. ^ 37 - 
But Congress could have easily required this, and didn't, so the 
duty under Title VII does not include the failure to accommodate 
as being equal to religious discrimination.^ 33 ^ 


^ 32 ^56 N.C'.L. Rev. 356, 363 (1 978) ; E.E.O.C. Sec. 71 -2620 , 4 
F.E. P. 23 (June 25 , 1 971 ). 

( 33 ^E.E.0.C. Sec. 71 -779 , 3 F.E..P. 1 72 , 1 73 (Dec. 21 , 1 970); 

E. E.O.C. Sec. 71-2620, 4 F.E.P. 23, 24 (June 25, 1971). 

^ 34 ^19 71 Det. Coll. L. Rev. 205 , 21 1 ; 30 Arb. J. 89, 98 ( 1 975 ); 
Rankins v. Commission on Professional Competence, 154 Cal. Rptr. 907, 
593 P. 2d 85 2', 855 '("1 979). 

^ 35 ^E.E.0.C. Sec. 71-463, 3 F.E.P. 385, 386 (Nov. 13, 1970); 

43 Texas L. Rev. 616, 629 (1976). Accord, 1979 Det. Coll. L. Rev. 
205, 233. 

^ 36 ^ 9 Creighton L. Rev. 795, 802 ( 1 976 ). 

^ 37 ^ Kettel1 v . Johnson , 337 F.Supp. 892 , 895 (E.D.' Ark. 1 972); 
Dawson v. Mi zel 1 , 325 F.Supp. '511, 514 (E.D.Va. 1971). 

^ 33 ^ Hardison y . Trans World A irlines , 432 U.S. 63 , 85, 97 S.Ct. 
2264,53 L.Ed. 2d 113, 131 (1977); Dew ey v . Reyno lds Metals Co . , 42 9 

F. 2d 324 , 335 ( 6 th Cir. 1970), affd by equally divided court 402 U.S. 
89, 91 S.Ct. 21 86 , 29 L.Ed. 2d 267 ( 1 971 ) fper curiam) (ID Harlan not 
participating); Kettel! v. Johnson, 337 F.Supp. 892, 895 (E.D. Ark. 
1972); See g ener ally 45 U.M.K.C. L. Rev. So, 73 (1976). 
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The enforcement of Section 2000e(j) is essential to eradicate 
discrimination based upon religion in employment. At minimum, un¬ 
less employers cannot establish facially neutral rules which ad¬ 
versely affect persons with religious beliefs, there is no protec¬ 
tion for religion. 

D. Employer Standard of Reasonable Accommodation. 

The general rule is that the employer reasonably accommodate 
the employee's religious belief, unless and until it imposes an 
undue hardship on the employer's business. 4 ^ But what this means 
is "unclear". ^ 4 ^ The uncertainty is due to lack of clarity as to 
the meaning of the basic terms making up the standard. 42 ^ Partly 
it is the fault of Congress for lack of clear definitions,^^) anc j 
the courts have not always agreed with the Equal Employment Oppor¬ 
tunities Commission,^ 44 ) or even with themselves. ^ 4 ^ 

It is clear that "reasonable accommodation without undue hard- 

Texas L. Rev. 616, 640 (1976); amici curiae brief by 
World Wide Church of God at 17, Hardison v. TWA , 432 U.S. 63 (1977). 

^ 4 0 ^ 2 9 Labor L. J. 71 2 , 71 3 (1 978 ); Clayb au gh v . Pa cific North¬ 
western Bell Telep ho ne Co. , 355 F.Supp. 1 (D. C. Cre. 1 9 7 3~) ; See gen¬ 
erally 1 977 Bri gham-'Young U.L. Rev. 1 52 , 1 58-59. 

')Hardison v. TWA, 432 U.S. 63, 75, 97 S.Ct. 2264, 53 L.Ed. 

2d 113, 125-26 (T9 77T 

( 42 ^7 Loyola Univ.. L.J. (Chicago) 97 , 1 07 ( 1 976 ). 

^ 4 3 ^ 45 U.M.K.C. L. Rev. 56 , 59 (19'.’6). 

( 44 Wott v. North American Rockwell Corp., 428 F.Supp. 763, 

76 9 (C.D.Cal . 1 9 77 ) . 

^ 45 ^ 77 Brooklyn L. Rev. 598, 599-600 ( 1 978). 
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ship" means "something greater than hardship". It means "more 

than just mere inconvenience",^^ so' proof that an accommodation 
would be bothersome to administer or disruptive of the routine is 
not suf fi ci ent. ^ 48 ^ The "emphasis is on undue hardship".^ 49 ^ 

In H ardiso n v_._ Trans World Airline s, the United States Supreme 

Court, in a majority opinion, established the standards to mean "no 
more than a de minimus cost". Initial examination might lead 

one to believe, as did the dissent in Ha rdison , that it would "deal 
a fatal blow" to reasonable accommodation.^^ Has the Court "in¬ 
terpreted ‘undue 1 out of ‘undue hardship‘^ 83 ^ or effectively "pro¬ 
claimed the amendment a nul1ity"?^ 33 ^ Although it might seem from 
the words in H ardiso n that reasonable accommodation is no longer 
effective as a cause of action, hope still exists because Hardison 
is barren of a definition or guidelines for "de minimus". ^ 34 ^ A1- 


^ 4 8 ^An derson v. General Dynamics Convair Aerospace Divis ion , 
589 F.2d 397~ 402 (Tth Cir. 1 978); 62 Va. L. Rev. 237, 243 (1 9767- 

(47 ^23 Wayne L. Rev. 1171, 1177 (1977). 

^ 48 ^ Draper v. U.S. Pipe and Foundry Co., 527 F.2d 515, 520 
(6th Cir. 1975). 

^ 49 U Hastings Const. L.Q. 901, 908-09 (1 977). 

( 3(9 ^ Ha rdi son v. Trans World Airlines, 432 U.S. 63, 97 S.Ct. 
2264 , 53 L.Ed. 2d 1 1 3 ( 1 977) ; 29 Labor L.J. 71 2 , 71 7 ( 1 978); 44 
Brooklyn L. Rev. 598, 605 (1978). 

^ 51 ^ 432 U.S. 63 , 86-87 , 97 S.Ct. 2264, 53 L.Ed. 2d 113, 132-33 
(1977) (dissent). 

( 52)4 Hastings Const. L.Q. 901, 927 (1977). 

^ 33 ^ 56 N.C.L. Rev. 356 , 370 ( 1 978). 
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though Hardison rejects two specific proposals which the plaintiff 
presented as reasonable, the Court tendered no definition of what 
i s requi red . 

So an attempt must be made to find definitions of the key 
terms: "reasonable", "accommodation", "undue", "hardship", and "de 

minimus". Various dictionary definitions can be useful in deter¬ 
mining the meaning of those words. ^ 6 ) Also, Court decisions as to 


^ 4)44 Brooklyn L. Rev. 598, 620 (1978); 4 Hastings Const. L.Q. 
901 , 927 ( 1 977 ) . 

( 55 ^56. N.C.L. Rev. 356 , 367-68 ( 1 978 ). 

(56 ) ^ . „Reasonab] e "; 

"Just, not excessive, moderate", Webster's Engligh 
Dictionary 413 (1972). 

"Not excessive or extreme", American Heritage Dic¬ 
tionary of the English Language 588 (1970). 

"A broad flexible word used to make sure a decision 
is based on the facts of a particular situation, 
rather than on abstract legal principles; it has no 
exact definition", D. Oran, Law Dictionary for Non- 
Lawyers 256 (1975). 

B. "Accommodation": 

"An arrangement or engagement made as a favor to 
another, not upon a consideration received", Black's 
Law Dictionary 15 (5th Ed. 1979). 

"(S)omething that is supplied for convenience or to 
satisfy a need", Webster's 3 rd New International 
Dictionary 12 (1971). 

"To adopt; to make suitable; to adjust; to bring to 
settlement or agreement; to furnish or supply; to 
oblige", Webster's Engligh Dictionary 28 (1972). 
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the meanings of those words in different contexts might lend help 


C. "Undue": 

"More than necessary", Black's Law Dictionary 1370 
(5th Ed. 1979). 

"Disproportionate, excessive, inordinate, more than 
necessary, unreasonable, unworthy, not proper", 90 
C.O.S. - Undu e at 1037 (1955). 

"Exceeding or violating propriety or fitness, ex¬ 
cessive, immoderate", Webster's 3rd New International 
Dictionary 2492 (1971). 

"Excessive, extreme, inordinate", Roget's Thesaurus 
of the English Language in Dictionary Form 531 (1931). 

"More than necessary; improper; illegal", D. Oran, 

Law Dictionary for Non-Lawyers 310 (1975). 

"Exceeding what is appropriate or normal; excessive; 
not just, proper or legal". The American Heritage 
Dictionary of the English.Language 753 (1970). 

D. "Hardship": 

"Privation, suffering, adversity", Black's Law Dic¬ 
tionary 646 (5th Ed. 1979). 

"Suffering or privation", Webster's 3rd New Interna¬ 
tional Dictionary 1033 (1971). 

"Suffering privations; financial loss suffered in 
the performance of a contract; conditions making life 
miserable and productive activities difficult", Bal- 
lentine's Law Dictionary 549 (3d Ed. 1969). 

E. "De minimis": 

"Concerning trifles", Ballentine's Law Dictionary 331 
(3d Ed. 1969). 

"The Smallest", Webster's Engligh Dictionary 322 (1972). 

"The least", The American Heritage Dictionary of the 
Engligh Language 450 (1970). 

"Insignificant; minute; frivolous; something or some 
act which is 'de minimis* in the interest is one which 
does not rise to a leval of sufficient importance to 
be dealt with judicially; trifles, or matters of a few 
dollars or less", S. Gifis, Law Dictionary 57 (1975). 
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in understanding them.^ 57 ^ Attempts to define the standard by Courts 
in this and other areas of employment' might help identify what the 
term "reasonable accommodation without undue hardship" and "de 


^ 5 7 ^" D e Minimis": 

$731 , 635 = de minimis (1/10 of 1% business) - U. S. v. 
Internat ional ' Telephone & Telegraph Corp. , 324 F.Supp. 
19 (D.C. Conn. 1970). 

$ 17 - $ 18 a week = de minimis (3% sales) - G o1d b e r g v. 

Wo r mas , 37 F.Supp. 77 (S.D.Fla., 1941). 

$150 = de minimis - Willson v. Kable, 117 Va. 668, 15 
E. 2d 56 ( 1 941 ) . 

$100 in three-year period = de minimis (203 hours 
work) - Sapp v. Horton's Laundry, 56 F.Supp. 901 (N.D. 
Ga. 1 944"). 

1/3 to 1/2 of 1% of business = de minimis - Reuter v. 
Walling , 137 F.2d 315, 319 (5th Cir. 1943). 

1% of sales = de minimis - Hill v. Jones, 59 F.Supp. 
569 (W.D. Ky. 1945). 

1/2 of 1% of money = de minimis - Rauhof f v. Henry 
Gramlinj, 42 F.Supp. 754, 757 (E.D. Ark. 1941}. 

"There once was a defendant named Rex, 

With a miniscule organ of sex. 

When jailed for exposure, 

He said with composure, 

De minimus non curat lex." 

People v. Rex, cited in U.S. v. Irving, Crim No. 76 - 
151, slip op. at 6 (E.D. Cal. June 27, 1977). 

"So inconsequential in volume and value and made so 
infrequently. . .", Wiley v. Stewart Sand and Material 
Co., 240 Mo. App. 392, 206 S.W.2d 362, 368 (K.C. Ct. 
App. 1947). 
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minimus" means. 

But even with all these aids', it is difficult to imagine 
what the meanings of the words are and/or how they apply to a spe¬ 
cific situation. ^9) And so, to determine in a particular fact 
situation whether "reasonable accommodation" was made "without un¬ 
due hardship" and only "de minimus" cost, all the cases must be 
examined to determine what approaches the Court has accepted. ^0) 


(58)„ n . . . „ 

' ' De mi m mi s 

"$ 19 per month is de minimis", Bru n s v. Southern Pacific 
T ransportatio n Co., 589 F. 2 d 403, 407 (9th Cir. 197 8) , cert denied 
_ U.S. _, 99 S.Ct. 843, 59 L.Ed.2d 38 (1979). 

Rehabilitation Act of 1 973, 29 U.'S.C. Sec. 701 - 94 ( 1 976 ), 
requi res "reasonable accommodation. . .unless. . .would impose an 
undue hardship"-, 41 C.F.R. Sec. 60-741.6 (d) ( 1 977 ). 

"No case law has appeared on what this term means." 18 
Washburn L.J. 413, 420 (1979). 

But the Department of Labor set out a detailed list of 
examples to describe what accommodation seems reasonable: "Modify 
building architecture' to include wheelchair ramps, wider bathroom 
stalls, and raised door numbers for the blind; eliminate heat- 
activated elevators and replace them with elevators that persons 
with artificial limbs can operate; install alternative warning de¬ 
vices for the deaf and the blind; initiate an outside interviewing 
and application process to make the contractor more accessible to 
the handicapped; institute alternative testing methods for handi¬ 
capped persons who can't take traditional tests; i.e. , oral tests 
for the blind; restructure job duties where possible; purchase 
special aids for the handicapped to help them to do the job, such 
as special telephones for the blind; create opportunities for job¬ 
sharing, part-time work, and work at home where possible." Daily 
Labor Report, No. 64, April 1, 1977, at A-4. 

^^45 U.M.K.C. L. Rev. 56, 60 (1976). See Yot t v . North 
American Rockwell Corp. , 20 F.E.P. 870, 874 (9th Cir. Sept. 8, 1979). 

^0)$ee Section V, p. _. 
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E. The Union's Standard of Reasonable' Accommodation. 

The union, just as the employer, has the duty not to discrim¬ 
inate, and is required to "reasonably accommodate" to the indi¬ 

vidual religious needs of the employees.^^' Unions are under the 
same sort of. duty to accommodate as employers , ^ 3 ^ but it is the 
employer's burden to seek assistance of the union, rather than the 
employee's.^ 64 ' 

The union is limited to accommodation by the union seniority 
system^® 3 ) and the "de minimus" cost standard. 

The most litigated issue of reasonable accommodation is the 
payment of union dues. For some persons, their religious beliefs 
require them not to join or support a union. Unions generally do 
not require everybody to join, but require all persons to pay dues. 


3 ^ Yott v. North Amer ican Rockwell Co r p. , 20 F.E.P. 870, 874 
(9th Cir. Sept. 8, 197~9)T^ 

'^^McDaniel v. Essex International, Inc., 571 F.2d 338, 343 
(6th Cir. 1978). 

^ 6 3 ^ 1 9 79 Det. Coll. L. Rev. 205 , 226-27 , 229. 

^^Claybough v. Pacific Northwestern Bell Telephone Co., 355 
F.Supp. 1, 6 (D.C. Ore. 1973). 

( 65 Hjre n v. TIME -D.C. ,. Inc. , 453 F.Supp. 582, 534 (E.D. Mo. 

1 9 78 ); Pose., v. Louisville & Nashville R.R. Co., 14 E.P.D. 7550 at 
4728 (N.D. Ala. 197T); Huston v. Local No. 93, 559 F.2d 477 (8th Cir. 
1 977 ). .See 9 Loyola Univ. L.J. 41 3, 425 (1 978). 

/ /r r \ 

' 'Human Rights Commission v. Local 1361, United Paperworkers 
Intern ati o naT, AF L-CIO, 3 83 A. 2d 36 9 , 381" Tm e . 1 9 78). 
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f. 


This clash concerning dues payment is the testing ground for unions 
as to reasonable accommodation. ^ 7 ^ Some courts find that the loss 
of the person's dues would be an undue hardship, while others 

find reasonable accommodation is achieved if the employee pays the 
dues to a trust fund and the union designates that money to a non¬ 
religious chari t.y.^^) 


^ 67 ^ Gray v. Gulf, Mobil & Ohio R.R. Co., 302 F.Supp. 292 , (S.D. 
Ala. 1 969 ), af f d 42 9 : F. 2d 1 064 (5th Cir. 197~0), cert denied 400 U.S. 
1001, 91 S.Ct. 461, 27 L.Ed. 2d 451 (1971). 

^^ Wondye l l v. Alaska Wood Pr oduc e, 583 P.2d 860 (Ala. 1 978); 
Human Rights Commission v. Local 1361, United Payerwo_rke_rs_ Inte rna- 
tional , AFL-CIO , 383 A.2d 369 , 383 (Me. 1 978) ( Dissent) ^i72 annual 
fee would be more than de minimis cost.) 

' ® ® ^ Coop e r v_._ Gene r a l Dy n amics , Co v a j__r_ Aerospac e Divisio n , 

378 F.Supp. 1 258 {NO. Tex. 1~9~7 4) , rev, and rem in nart 533 F.2d 163 
(5th Cir. 1 976 ), reh den 537 F.2d 1143 ('5t'h- Cir. 19767, cert denied 
433 U.S. 908, 97 S.Ct. 2965, 53 L.Ed. 2d 1087 (1977); McDaniel v . 
Essex Intern ational, Inc., 14 F.E.P. 807 (W.D. Mich. 1 976) , rev and 
rem 5 71 F.2d 338 (6th Cir. 1 978). S ee generally , R. Gorman, Basic 
Text on Labor Law, Unionization and Collective Bargaining 660 (1976). 
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V. IS THE EMPLOYER'S DUTY TO REASONABLY ACCOMMODATE EXCUSED 

BECAUSE OF UNDUE HARDSHIP? 

It would be easy if there were a general rule or a definite 
set of standards to determine if an employer has accommodated suf¬ 
ficiently. But the Courts have provided "no clear pattern as to 
the exact degree of accommodation required".. ' 

A. Case-by-case Analysis is Required. 

The Equal Employment Opportunity Commission, by establishing 

the rules, realized that each case must be decided on an "indivi- 

( 2 ) ( 3 ) 

dual basis" v ' and decided on the "peculiar facts" of each case.' 1 ' 

The Courts have followed up this analysis by repeatedly 
stating that the outcome depends on the analysis of the "unique 
facts" of the case,^) while others simply state that the Court 
must decide on a "case-by-case"^ approach whether reasonable 
accommodation without undue hardship was accomplished. 

The Court of Appeals in the Hardison case realized that "each 
case must stand upon its own facts". And the Supreme Court, in 

^McDaniel v. Essex International, Inc., 571 F.2d 338, 342 
(6th Cir. 1978). 

(2) 29 C.F.R. 1605.1(d) (1978), 32 F.R. 10298 (July 13, 1967). 

^29 C.F.R. 1 605.1 (b) ( 1 966 ), 31 F.R. 8370 (June 1 5 , 1 966 ). 

^ Redmond v. GAF Corp. , 574 F.2d 897 , 902-03 ( 7th Cir. 1 978); 

Cl a y b a_ug h v . Pac i f i c Northwestern Be 11 Te l_e phone Co . , 355 F.Supp. 1, 

2 fD.C. Ore. 1 973). See, 56 N.C.L. Rev. 356 , 362 ("1 978), 5 Hofstra 

L. Rev. 91 1 , 927 ( 1 97 7TT 97 Loyola Univ. L.J. (Chicago) 97 , 1 09 ( 1 976 ). 

^39 Ohio S.L.J. 639, 656 (1978); 4 Hastings Const. L.Q. 901, 
933 (1977); 54 Texas L. Rev. 616, 619 (1976). 

^Hardis on v. Tr a ns World Airli nes, 527 F.2d 33, 40 (8th Cir. 


1975). 










surveying the cases decided by the Courts since the enactment of 
Section 2000e(j), found that the circuits split approximately evenly, 
reaching opposite conclusions on similar facts.But the Court in 
Hardison hardly does more than find on the specific facts, leaving 
courts to determine whether an employer has fulfilled his duty to 
accommodate without undue hardship. 

B. Factors to Consider in Attempting to Determine Whether 
Reasonable Accommodation Without Undue Hardship was 
Achieved. 

Although each case will ultimately be determined on its spe¬ 
cific "unique" facts, an attempt to isolate out individual factors 
as to potential variables will be useful in helping the judge or 
attorney decide on how to handle a case. 

Various accommodations exist which an employer can use which 
permits the employee to continue his religious beliefs and obser¬ 
vances. The Courts have approved of the employee being able to 
trade assignments with another employee.^ But if the employee 
cannot get a trade of assignment, the employer must make a schedule 


(^Hardison v. Trans World Airlines, 432 U.S. 63, 75 n. 10, 

97 S.Ct. 2264 , 53 L.Ed. 2d“ 113 JJ977) . 

(^44 Brooklyn L. Rev. 598, 620 ( 1 978). 

^ ^ ^ P_avj s v. San Francisco Municipal Ry. , 11 F.E.P. 1397, 1400 
(M.D. Cal. 1 975 ); Kentucky Commission on Human Rights v. Commissio ner 
of Kentucky, 564 S.W.2~d 38 , 40 (Ty~ App. 1 978); E.E.O.C. Sec. 76-1 04 , 
12 F.E.P. 1359, 1360 (April 2, 1976). 
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adj ustment. ^ 0 ^ This could mean transferring the employee, 
finding a part-time replacement, paying another employee overtime, 

(121 

or leaving the position empty and not paying the religious employee. ' 

If the employer choses to exert no actual effort to accommo- 

(131 

date the employee, that will violate the statute. ' But this 

factor may be counterweighed by the absoluteness of the employee's 
(141 

demand. The Court may consider previous accommodation by the 

employer,^ 3 ) but not the future effect of accommodati on . ^ ^ 

The Code of Federal Regulations, in a related section, sets 
out three factors to consider: (a) business necessity, (b) finan¬ 
cial costs and expenses, and (c) resulting personnel problems. ^ 


^ S_h a f.fi e 1 d v. Northrop World wide Aircra f t Servic e_,_ I n c . , 3 7 3 
F.Supp. 937 , 94 1 (M. D. Ala, 1.974*); Scott v. Southern California Gas 
Co. , 7 F.E.P. 1 030 , 1 0 35 (C.D. Cal. Wf 3T- — - 

^ 1 ^ 2 3 Wayne L. Rev. 1 1 71 , 1 1 84 ( 1 977 ). 

( 12 )e.E. 0.C. Sec. 76-104, 12 F.E.P. 1359, 1360 (April 2, 1976); 
Davis v. San Francisco Municipal Ry., 11 F.E.P. 1397, 1400 (N.D. Cal. 

1 97 5] . .. 

^ 13 ^N.C.L. Rev. 356, 368 ( 1 978); M. Player,. Federal Law of 
Employment Discrimination in a Nutshell 135 (1976). 

^ ^Jordon v. North Carolina National Bank, 565 F.2d 72, 76 
(4th Cir. 1977). 

( ]5 )e.E. 0.C. Sec. 70-99, 2 F.E.P. 227 (Aug. 27, 1969); In re 
Internatio nal Shoe Co. , 2 L.A. 201 (March, 1946). 

^ ®^B rown v. Genera l Motors C o rp. , No. 78-1834 (8th Cir. June 
22, 1979), 20 F.E.P. 94 (July 14, 1979); Brun s v. So uthe rn Pa cifi c 
Trans portation Co., 589 F. 2 d 403, 407 (9th Cir. 1978 j, cert denied- 
U.S. 99 S.Ct. 843, 59 L.Ed. 2d 38.(1979). Contra , Ferguson v. 

Kroner Co ., 16 F.E.P. 773, 777 (S.D. Ohio, 1978); Stimp el v. State 
Pe r_s onnel Board , 85 Cal. Rptr. 797, 799, 6 Cal. App. 3d 2 06 (Ct. A p p. 
1970), c ert denie d 400 U.S. 952, 91 S.Ct. 245, 27 L.Ed. 2d 258 (1970). 

( 17 Ul C.F.R. Sec. 60-50.3 (1978), 39 F.R. 1933 (Jan. 19, 1973). 
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(1 . 


Some commentators see business necessity as the equivalent of undue 

hardship.®'^ But religion cannot be regarded as a "bona fide occu- 

(19 1 

pational qualification. 1 

Administrative inconvenience is a factor to consider, and 

when the accommodation costs the employer money, that might be con- 

(211 

sidered undue hardship. ' The Court looks at personnel problems 

created, but will not consider grumbling of fellow employees suffi- 

. (221 
cient to excuse any further accommodation, ' but requires that 

(211 

chaotic problems result. * v ' 


^ ^ ®) Ami ci Curiae brief for Trans World Airlines at 7, Har di son 

v. TWA, 432 U.S. 63 (1977); Ranki ns v. C ommission on Professio nal 
Competen ce, 154 Cal. Rptr. 907 , 593 P.2d 852 , 856 , n. 8 (1979.) . 

^^®)Arnerican Jewish Congress v. Carter, 19 Misc. 2d 205, 190 
N.Y.S. 2d 218, 221, modified and affirmed 10” A. D. 2d 833 , 1 99 N.Y.S. 

2d 157, affd 9 N.Y. 2d 223 , 21 3 N.Y.S. 2d 60, 1 73 N.E. 2d 788 ( 1 961 ) ; 
Jackson v . Ver i Fresh Poultry, Inc. , 304 F.Supp. 1276 (E.D., La. 1969). 
Contra, M. Player, Federal Law of Employment Discrimination in a Nut¬ 
shell 130-31 (1976). 

^ 20 ) 1 976 Univ. Ill. L.F. 867, 881 . 

^^State Division of Human Rights v. Carnation Co., 42 N.Y.2d 
873 , 397 N.Y.S.2d 781 , 782 , 366 N. E. 2d 869 fCt. App. 1 977 ) ; 39 Ohio 
S.L.J. 639, 654 (1978); 7 Loyola Univ. L.J. (Chicago) 97, 116 (1976). 

) Anders o_n_ Ge neral Dy nami_c s C onv ai r Aerospace Pi y i si on , 

589 F.2d 397, 402 (9th Cir. 1978); United States v. Bethlehem Steel 
Corp. , 446 F. 2d 652 , 663 ( 2d Cir. 1971 ; 1 976 Uni'v. Ill. LTfT 867 , 890 . 

(2 3) j d y . Memphis Publi shing Co., 521 F.2 d 512, 521 (6th Cir. 
1975), reh den 5‘25 F.2d 986(6th Cir. l'975 ), cert den 429 U.S. 964, 

97 S.Ct. 394, 50 L.Ed. 2d 333 (1976), reh den 433 U.S. 915, 97 S.Ct. 
2989, 53 L.Ed. 2d 1101 ( 1977); Daw son v. Mi zel 1 , 325 F.Supp. 511, 516 
(E.D. Va. 1971); 62 Va. L. Rev. 237, 243 (1 976 ). Accord , Kentucky 
Commissioner on Human Rights v. Commissioner of Kentucky, 564 S.W.2d 
38, 40 (Ky. App. 1978). 
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Another factor can be found from an examination of the cases, 
the i nterchageabi 1 i ty of manpower. ^ 24 ^ The size of the business^ 2 ^ 
and the job characteristics^ 2 ^ are examined to determine if the em¬ 
ployee cannot be accommodated because he is "indispensable".^^ 

In a survey of all cases published on religious employment 
discrimination, some conclusions can be made based upon whether some 
behavior occurs. An employee wins significantly more when suing 

before the E.E.O.C.,^ 2 ^ but ultimately the employee and employer 
seem to win in court about the same.^ 2 ^ /\ factor which made no 
difference in employees winning was whether they worked for the 
employer for longer than five years.^ 2 ^ Whether the employee con¬ 
verted after employment or was a lifelong believer had no effect on 


(24) 29 Labor L.J. 712, 713 (1978); 1976 Univ. L.F. 867, 881. 

( 2 ^ ) Sha f f i el d v. Northrop Wo r 1 dwi de Ai re raf t Ser v i ce , Jnc_. , ' 

■373 F.Supp. 9 3 7', 941 (M. D. Ala. 1974); 39 Ohio S~. L . J . 639 , 645 (1 978); 

9 Loyola Univ. L.J. 413, 427 (1978); 1977 Brigham Univ. L. Rev. 152, 

159 n. 56; 7 Loyola Univ. L.J. 97, 113 (1976); 54 Texas L. Rev. 616, 

621-22 (1976); 1976 Univ. Ill. L.F. 867, 884. 

^ 2 ^01ds v. Tennessee Paper Mills, Inc., 11 F.E.P. 350 (E.D. 
Tenn. 1974); E.E.CkC. Sec. 70-773, 2 F.E.P. 686 (May 7, 1 970 ); 9 
Loyola Univ. L.J. 413, 427 (1978); 1977 Brigham Univ. L. Rev. 152, 

159 n. 56; 54 Texas L. Rev. 616, 621-22 (1976). 

( 27 Hj.Y. Executive Law, sec. 2 9 6 ( 1 0 ) (b) (Consol.); Williams v. 
Southern Union Gas Co. , 529 F. 2 d 483 ( 1 0th Cir. 1976); Uni ted States 
v. City of Albuquerque , 423 F.Supp 591 ,. 594 (D.C. N.MexT 1 975 ). 

( 2! ^8 wins to 3 1 osses . 

^ 2 ^14 wins for employees and 16 wins for employer. 

8 wins and 8 losses. 
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whether the employee wins.^ 3 ^ It seems that Seventh Day Advantists 

win mo re ^ 33 ^ and World Wide Church of God loses more,^ 33 ^ while all 
he rest are about even.^ 34 ^ Employees usually make an offer of some 

sort of accommodation,^ 35 ' 1 but that does not seem to significantly 

help their chance of winning.^ 35 ^ An employer is as likely as not to 

make some sort of offer of accommodation,^ 3 ^ and whether he makes an 

offer relates somewhat to whether he will prevail in the ultimate 

suit.( 38 > 

C. Balancing Test Used to Determine Whether Reasonable Accom¬ 
modation Without Undue Hardship was Achieved. 

After an examination of both the case-by-case and the factors 

test, few pillars of support are revealed to guide one in handling a 

case. This is because what is really going on in an individual case 

is balancing. 

The Court first asks: "Which are to be accommodated <- plain- 
tiff-employee's religious needs or defendant-employer's business 


^ 3 ^ 1 2 wins to 12 losses. 

^ 33 ^ 7 wins to 4 losses. 

^ 33 ^4 wins to 8 1osses. 

( 341 

v ; 3 wins and 4 losses. 

^ 35 ^27 times to 4 times. 

^ 35 ^15 wins to 12 losses. 

^ 3 ^18 times to 17 times. 

( 38 Hlhen offer - 10 wins to 8 wins; when not offer - 7 wins 
to 10 1 osses. 
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needs?"^9) This balancing involves two trad i ti ona 11 y respected but 
seemingly conflicting values: the right to equal access to job oppor¬ 
tunity while exercising one's religious belief, and the right of the 
employer to hire and employ the best qualified person fit for the 
job.^ 41 ^ What constitutes "reasonable accommodation without undue 
hardship" is the balancing of those two values. ^^ The Courts have 
responded flexibly, ^ 42 ^ while at the same time realizing the danger 
of only balancing interests without any hard core right involved.^ 43 ) 
The balancing test, if it could be written out as a scientific rule, 
would be: the accommodation required is. inversely proportional with 
the business hardship.^ 44 ^ 

But even this test will not effectively predict the outcome 
of a particular case, because every case is really boiled down to 


(39 1 

' Cl ay ba u g h v. Pacific N o r t h wes t e rn Bell Telephone Co ., 355 
F.Supp. 1 (D.C. Ore. 1973). 

^ 4 0 ^ 2 4 N.Y.L.S. L.Rev. 51 6 , 527 (1 978); 7 Loyola Univ. L.J. 
(Chicago) 97, 98 (1976); 22 Syracuse L. Rev. 1019, 1020 (1971). 

^ 4 "* ^McDani el v. Essex International, Inc., 571 F. 2 d 338, 344 
(6th Cir. 1 978); 1 976 Univ. Ill. L.F. 867 ; 3 Fordham Univ. L.J. 327 , 
340 ( 1 9 75 ). See Ot ten v. Baltimore & Ohio R. Co. , 205 F.2d 58, 61 
(2d Cir. 1953). 

( 42 ^54 Texas L. Rev. 616, 641 (1976). 

^ 4 3 ^1 9 76 Univ. Ill. L.F. 867 , 893. 

^ 44 ^See Claybaugh v. Pacific Northwestern Bell Telephone Co., 
355 F.Supp. 1, 6) D.C. Ore"." 1 973); 54 Texas L. Rev. 61 6 , 6 20~(l 9 76 ) , 
1976 Univ. Ill. L.F. 867, 890. 
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"where the employer acted reasonably".( 45 ) This makes ultimate sense 
when recalling back to the definition of "reasonable" by Oran in 
The Law Di ctiona ry for Non- Lawyers.^ 46 ^ Basically, every decision 
comes down to the particular unique facts in the case, combined with 
some general factors and using the rule in applying the facts to 
the factors to reach a. just/reasonable result. 

D. Recent Developments Affecting the Meaning of "Reasonable 
Accommodation Without Undue Hardship". 

Since 1977 and the Ha rdison v. Trans World Airl ines case, much 
discussion has been had over the effect of Hardi son on religious em¬ 
ployment discrimination. The Court at minimum found that "TWA had 
made reasonable efforts to accommodate", and any more would been an 
"undue hardship". At maximum, reasonable accommodation was re¬ 
duced to "little more than a shell But most likely Har dison 

simply lessens the burden on the employer to accommodate "without 
totally dismissing the concept". The commentators see Hardison 


^ 4 ^)An derson v. General _ Dyn_ami cs Co n vai r Aeros pace Pi vi si on , 

589 F.2d 397, 400 (9th Cir. 1978); United States v. City of Albuquer¬ 
que, 545 F. 2d 110, 114 (10th Cir. 1 976 ), cert denied 433" U.S. 909, 

97 S.Ct. 2974, 53 L.Ed. 2d 1092 (1977); Williams v. Southern Union 

Ga s C o. , 529 F.2d 483, 489 (1 0th Cir. 1 976 jT~ 

^^Section IV, f.n. 56 at page _. 

^^Hardison v. Trans World Airlines, 4 32 U.S. 63, 77, 97 S.Ct. 
2264, 53 L.Ed. 2d 113', T26 (1977). 

^ 4 ^A. Larson, Employment Discrimination 19-10 (1978). 

( 49 ^29 Labor L.J. 226, 235 (1978). 
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as "largely nul1ifying"and "significantly narrowing"^ an 

employer's duty to accommodate. And the cases after Hardison seem to 

deny employee causes of action by applying Hardison. This could 

lead to an "unfortunate, tragic and decisive blow" to religious 
(531 

freedom' . if this effectively limits the cases which can be 
brought.^ ^ ^ 

The conclusion reached as to the effect of Hardison does not 

have to be, because the clear and simple meaning of the statute re- 

(55 1 

quires a greater duty than the words "de minimis" represent. ' To 
the extent the Court 1 s opinion in Ha rdis on is unclear and inconsis¬ 
tent, the impact is not certain,and if the Court attempts to 
carry out the application of a "de minimis" standard as all the em¬ 
ployer is required to do to accommodate the religious beliefs of 
his employees, then Congress may have to directly overrule Hardiso n. 

^ 50 ^ 39 Ohio S.L.J. 639 , 654 ( 1 978 ). 

^ 51 ^ 1 9 79 Det. Coll. L. Rev. 205 , 225'. 

( 52 Wen v. TIME-D.C. , Inc . , 453 F.Supp. 582 (E.D. Mo. 1 978); 

Olin Corp. v. Fair Employment Practices Commission, 34 Ill. App. 3d 
868, 341 N. E. 2 d 459, affd 67 Ill. 2d 46 6, 1 0 11 1 . Dec.. 501 , 367 N.E. 

2d 1267 (1977); Kentucky Commis sio ner o n Human Rights v . Commissi oner 
of Kentucky, 564 S.W.2d 38 (Ky. App. 197877" Contra, Brown v. General 
Motors Corp . , No. 78-1 834 ( 8th Cir. June 22, 1 979), 20 F.E.P. 94 ( 1 979 ). 

(53 ^44 Brooklyn L. Rev. 598, 621 (1978); 39 Ohio S.L.J. 639, 

663 (1978); 4 Hastings Const. L.Q. 901, 933 (1977). 

^ 54 ^ 1 979 Det. Coll. L. Rev. 205 , 239 ; 24 N.Y.S. L.Rev. 516, 

528 (1978). 

^ 55 ^ 39 Ohio S.L.J. 639 , 652-53 ( 1 978). 

( 56 ^29 Labor L.J. 71 2, 71 6 ( 1 978) . 

^ 5 7 ^ 3 9 Ohio S.L.J. 639 , 664 ( 1 978). 
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VI. RELATED ISSUES IN RELIGIOUS DISCRIMINATION EMPLOYMENT SUITS. 

A. Title VII Alternatives. 

Although Title VII may seem to be the best available remedy 
for employment discrimination suits, persons should not respond in 
a Pavlovian fashion(l) when faced with discrimination, but use other 
available means to provide the employee with relief. 

The employee may use both state and federal remedies, ^ and 
various other alternatives, such as arbitration^ and administrative 
review panels. ^ Most states',-^ including Missouri,and the 
City of Kansas City, Missouri,have religious employment discrim¬ 
ination statutes. Also the federal government, by rule^ 8 ^ and by 


^43 U.M.K.C. L.Rev. 296 , 333 ( 1 975 ). 

^ ^ An n o t. , Judicial Construction and Application of State 
Legislation Prohibiting Religious Discrimination in Employment, 91 
A.L.R.3d 155, 159 at Sec. 2(b) (1979). 

(■^See Dewey v. Reynolds Metals . , 429 F.2d 324 (6th Cir. 

1 970); But see Dewey v. Reynol ds Metals Co". , 291 F.Supp. 786, 790 
(W.D. Mich. 1 9681. 

^ ^ School District Number 11 V. Um b erfield , 32 Colo. App. 

306 , 51 2 P. 2d 1166, mo d i'fied 185 Colo. 165', 522 P.2d 730 , 734 (1 974). 

( 5 ^29 Labor L.J. 712, 714 (1978); Amici Curiae brief by State 
of Michigan at 14-15, Hardison v . T rans W orld A irlines, 432 U.S. 63 
(1977) (list of 11 states other than Michigan which adopted reasonable 
accommodation requirements). See Uni t ed States fo County of Hawaii , 

20 F.E.P. 244 (D.C. Hawaii 1979T7 " 

^ 6 ^M0. ANN. STAT. Sec. 296.020 (Vernon Supp. 1979). 

^^Kansas City, Mo., Code Sec. 26.220 (1970) (Equal Opportun¬ 
ity in Employment). 

(8) 41 C.F.R. Sec. 60-50 (1978), 39 F.R; 1933 (Jan. 19, 1973). 
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Executive Order,has provided for reasonable accommodation for 
religious beliefs of employees! 

B. Religious Discrimination Employment Suits in Other 
Countries. 

A perspective on the efforts which 2000e(j) and the courts 
require of an employer to reasonably accommodate an employee's reli 
gious beliefs might be achieved by examining what happens when the 
tables are turned. Instead of Sunday being Sabbath, and Saturday 
Sabbath observers being deviant religious believers needing accommo 
dation, make Saturday the Sabbath and see how they deal with Friday 
and Sunday Sabbath observers. 

In Isreal, the Legislature realizes the tremendous problems 

which different Sabbath day observance can cause^ 19 ' (Moslem - 

Friday, Jewish - Saturday, and Christian - Sunday) and the forced 

choice which could be caused by forcing the choice of employment 

or religious belief.The Isreal Legislature passed a general 

law which prohibits all discrimination on account of "age, sex, 

race, religion, ethnic group, country of origin, views or party 
. (121 

affiliation". 1 Also the Legislature specifically requires the 

^^Executive Order No. 11,246, 3 C.F.R. 339 (1965), found in 
42 U.S.C. Sec. 2000e (Supp. II 1 965 ). See_ 43 U.M.K.C. L.Rev. 296 
(1 975 ) . 

0°>S. Meron, Freedom of Religion as Distinct from Freedom 
From Religion in Isreal, 4 Isreal Yearbook on Human Rights 219, 223 
( 1 974) . 

^ 1 )j_d. , at 229. 

^^^Employment Services Law Sec. 42(a), 5719-1959, 13 Laws of 
the State of Isreal 29, 34 (5719—1958/59) (Authorized Translation). 
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( 13 ) 

employer to not employ an employee during his weekly rest,' ' and 

then defines those days as Saturday, Sunday or Friday, as ordinarily 

observed by the employee. This statute would eliminate nearly 

all the cases which are litigated under Section 2000e(j). 

The Legislature set out some specific exceptions from this 

general rule that could require an employee to work if required by 

(15) 

"defense of state" or "job is essential to economy". 

The Israeli courts examine the same sort of factors as the 

U.S. courts, and often utilize the balancing test.^^ 

C. Constitutional Consideration in Religious Discrimination 
Employment Suits. 

The first potential problem which might occur in religious 
employment discrimination suits is whether the court can or should 
decide what is a religion.^ 7 ) Religion as a criteria for discrim¬ 
ination may be different than many of the other criteria which are 
used to discriminate against a person, 8 ^ but the courts have had 

no trouble in deciding whether the person had a religious belief 

(19) 

so as to be exempt from military service.' 1 

Hours of Work and Rest Law Sec. 9 , 571 1 -1 951 , 5 Laws of the 
State of Isreal 125, 127 (5711-1951) (Authorized Translation). 

^ 1 ^i_d • ,* at Sec. 7(b)(2). 

^ ^) I d. , at Sec. 12; S. Shetreet, A Rejoinder, 4 Isreal Year¬ 
book on Human Rights 241, 244 (1974). 

( 16 )n. 10 at 239. 

^ 17 ^ 91 Harv. L. Rev. 1 056 , 1 072 ( 1 978). 

(18 U Hastings Const. L.Q. 901, 904 n. 17 (1977). 

^^Gavin v. Peoples Natural Gas Co., 464 F.Supp. 622 , 632 
(W.D. Penn. 1 97 9) ; 54 Texas L.Rev. 616, 630 (1 976 ). 










The second and most significant potential problem is that 
"reasonable accommodation without undue hardship" would violate 
the establishment clause of the First Amendment to the United States 
Constitution. The standard test to determine whether an action 
will withstand an establishment clause challenge is (1) whether it 
evinces a clearly secular purpose, (2) whether the primary effect 
of law is neutral, and (3) whether it causes excessive governmental 
entanglement. 2( ^' 

Congress intended that the "reasonable accommodation rule" 

place everyone on an equal footing, and that the prime purpose is 
(211 

secular. ' The more difficult question is whether the primary 
effect is neutral. Most courts find that the effect of the "reason¬ 
able accommodation rule" is to equalize and lessen the differences 
between persons of different religions/^) and is neutral. 


( 20)22 N.Y.S. L.Rev. 143, 152-53 (1976). 

( 21 ^39 Ohio S.L.J. 639, 655, 663 (1978). 

^ 22 ) Cummi ns v. Parker Seal Co. ,. 516 F.2d 544 , 552-31 ( 6th Cir. 
1975); Rankins v. Commission on Professional Competence, 154 Cal. Rptr. 
907 , 5 93 P. 2d 852, 859 '1 9 79 ); 29 Ohio S.L.J. 639 , 656 ( 1 978); Amici 

Curiae brief by Jewish Organizations at 14, Hardison v. Trans World 
Airlines , 432 U.S. 63 (1977). 

^ 2 2 ^ J ordon v._No rth Carol i na National _B_a nk , 3 9 9 F. S u p p. 17 2, 

180 (W.D.N.C. 1975); 80 Dick. L. Rev. 717, 739 (1976); Amici Curiae 
brief by Jewish Organizations at 10-11 and 13, Hardison v. Tra ns 
World Airlines, 432 U.S. 63 (1977). Contra, 9 Loyola Univ. L,J. 413, 
421 1 978XT 69 Mich. L. Rev. 599 , 628 (1971 ). 
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While the question of whether ".reasonable accommodation" is 
a violation of the establishment clause has been around as long as 
the courts have tried to equalize the lot in life of the religious 
believer, the courts and commentators^ 5 ^ realize that there is 

no violation of the Constitution by reasonable accommodation. 

VII. CONCLUSION 

A religious employee does not have to choose between God and 
employment. Title VII and 2000e(j) require that the employee be 
provided "reasonable accommodation without undue hardship". 

An employee's beliefs, if they are among the standard organ¬ 
ized religions or are unorthodox, will be protected if they are 
"sincerely held" and "relate to God". This will include more than 
just whether Saturday Sabbath observers are required to work on 
Saturday, and will reach appearance and many activities. 

The employer is required to have "neutral" rules, and has 
the burden of proof that he made a "reasonable accommodation". The 
Unions are similarly required to "reasonably accommodate without 
undue hardship". The employer does not have to go beyond "reason¬ 
able accommodation" to cause "undue hardship" on his business. 


(^^Sherbert v. Verner, 374 U,S. 398 , 409, 83 S,Ct, 1 790 , 1 0 
L.Ed. 2d 965, 974 (1963). ‘Contra, Yott v . Nort h American Rockwell 
Corn. , 428 F.Supp. 763, 767 (CD. Cal. 1 9 77 ) D'ewey v. Reynolds 
Metal Co. , 429 F.2d 324, 334 (6th Cir. 1970) (dicta). 

^ 2 5 ^ 1 9 7 9 Det. Coll. L. Rev. 205 , 21 5 ; 39 Ohio S.L.J. 639, 664 
(1978). Contra, 45 U.M.K.C. L.Rev. 56, 70-73 (1976). 
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The determination of whether the magic point was reached will be 
analyzed by examining each case on a case-by-case basis, utilizing 
a few general factors, but ultimately coming down to whether the 
employer acted "reasonably". The Court will balance the freedom 
of religion and the employee's needs against freedom of choice 
and the burden on the employer to determine where the standard of 
"reasonable accommodation without undue hardship" was reached. 

After examining the potential problems of Constitutional 
conflict, and how this problem was dealt with in Isreal, other 
approaches outside of Title VII are apparent. 

Finally, the employee can, by utilizing both Title VII and 
alternate approaches, be both free to practice his religious be¬ 
liefs and hold employment. Congress and the Courts have prohibited 
more than just intentional discrimination, but have required the 
employer to "reasonably accommodate" the employee's religious be¬ 
liefs as lonq as it can be done "without undue hardship". This 

finally provides an equality between major, minor and non-religious 
believers to contribute fully to society. 
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